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DIAZ, JUSTICE, FOR THE COURT:
1.  Robert Lee Townsend (Townsend) was convicted in the Circuit Court of Coahoma County,

Honorable Elzy Jonathan Smith, ., Circuit Judge, presiding, of thecrimesof kidnapping, capitd rape, and



sexud battery. Hewas sentenced to serve consecutiveterms of imprisonment of thirty years life, and thirty
years. Aggrieved by the decison, he gppeded.*
2. Townsend's gppdlae counsd, Cheryl Ann Webster (Webgter), has filed a brief pursuant to

Brown v. State, 799 So. 2d 870 (Miss. 2001), which wasin turn based on Turner v. State, 818 So.
2d 1186 (Miss. 2001). Webgter dates asfollows

Appdlant’ s court gopointed goped lawyer, Cheryl Ann Webdter, hasdetermined thet the
defendant, Robert Lee Townsend is unlikdly to prevail on goped; further that | have
sooured the record thoroughly and asked Mr. Thomas Pearson, who is nat gppointed to
represent Mr. Townsend but who is a member in good danding with the Ms. Bar
Asoaation, todothesame. Itismy consdered opinion after conferringwith Mr. Pearson
thet the eror in this trid does not rise to the leve of reversble error and therefore the
goped of this case would befrivolous

Webger then ligs the following five errors which might support an gpped:

l. Denid of the Mation for Authority to Employ nonlegd asssance a Public
expense.

. The Court admitted illegd testimony by and through Andrew Thompson, Sheriff,
over the Defendant’ s objectionsin violation of the Rules of Evidence

[1l.  The Court admitted into evidence cartain illegd items as exhibits paticularly
Sae's exhibits 7, 19, 29, 22, and 31 in violation of MRC 901.

IV.  The Court admitted into evidence certain illegd tesimony concamning Stae's
exhibit #1 and Stae s exhibit #3 in violaion of MRC 901

V. The Court admitted into evidence cartan illegd items as exhibits particularly
State sexhibit #1 and Sate' s exhibit #3 in violation of MRC 901.2

Webgter d0 refers to a leter to Townsend in which she informs him of his “right to file a pro se

supplementd brief.” Asaf this date, no filings from Townsend have been recaived.

Townsend's route to this gppea was somewhat circuitous. Hisorigind attorney filed alate
notice of agppea which was subsequently dismissed. The same attorney later failed to file atimey post-
conviction motion. Eventudly, this Court granted a motion which alowed Townsend's new counsd to
fileanew motion for new trid. Said motion was filed and denied, and this gpped followed.

’Neither party addresses the merits of these possible errors.
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13.  Webgter condudesthet she has complied with “the procedure outlined in Brown v. State, 799
So. 2d 870 (Miss 2001), with the exception of having another atorney independently review the record
for hiscongdered opinion.”
4. The Sae submitsthat while defense counsd has complied with this Court’s holding in Turner,
the issue on goped iswhether the procedurein Turner megts minimum condiitutiona requirements
%.  After having carefully reviewed theentirerecordin thiscase, thisCourt condudesthet noreversble
error occurred during thetrid. Thus, we affirm.

FACTS
6.  Onthenight of December 10, 1994, the victim, atentyear old girl, was hdping her grandparents
a thar busnessin Coshoma County when Townsend camein and meade apurchese. Hetook aliking to
the victim and had aconversation with her, during which hetold her to comeoutsdein five minutesbecause
he needed to tdl her something. Townsend then left.  Five minutes later, the victim went outsde.
Townsend grabbed her and, despite her protests, pulled her into histruck. Townsend then droveto his
home in Claksdde. He took the victim insde and physicaly assaulted her when she refused to put on
ome men'sdathes he gave her.  After tdling her that he would feed her to the animas and birds if she
ressted Townsend put on a*“nagty” movie, forced the victim onto the bed, and removed hisdothes He
thensexudly assauited her severd different timesand ways. Upon being interrupted by someoneknocking
on the door, Townsend hurriedly got up and turned the blood-gained maitress over. After dressng, he
and the victim got back into his truck. Before letting her out two blocks from her cousn’'s house,
Townsend tald the victim, “Y ou' re my woman now,” and indructed her to fabricateagory to explain her

absence



7. Thevidim did not comply with Townsend' sindructions. Sheimmediady told thewhole sory to
her family and the Sheriff. Though bleeding and hurting, on the way to the hospitd, the victim led officers
to Townsend's house. Her description of the interior and exterior of the house maiched perfectly.
Spedificaly, shedestribed the vehides outside the house, thelotion Townsend hed used, themoviehe hed
played, the knife he had held to her throat, the dothes he had worn (down to his sneke-skin boots), the
particular sheets and pillow cases, and the mattress with the blood on the reverse Sde. Thevictim later
sdected Townsend' s picture from a photogrgphic lineup and, a trid, identified him as her assalant.

8.  Dr. CharlesD. Cesare, agynecologid, trested the victim at the emergency room. Hetedified a
trid that the injuries the victim received were conggtent with a child having been pendlrated by an aduit
mee organ. The victim had a sgnificant amount of bleeding degp in her vagina  Teds reveded the
presence of samind fluid in the vidim's vagind and and cavities. According to Dr. Cesare, “[gomething
forcegbly entered and dilated and tore the ddlicate tissues of the vagind tube and of the rectum.” There
wasaso bruisng to her neck, aswdl asan injury to the neck “whereasharp object or ether ascratch hed
occurred,” and “[t]he back of her head hed alittle bit of swdling, where it looks like the hair maybe hed
been traumatized and swollen, about half a centimeter.” Dr. Cesare performed surgery on the victim to
suture her wounds, and the child remained in the hospital for three to four days.

ANALYSS

l. DENIAL OF THE MOTION FOR AUTHORITY TO EMPLOY
NONLEGAL ASS STANCE AT PUBLIC EXPENSE.

19.  Thegg of Townsend smation to thiseffect isthat hisattorneys nesded asssancein examining the

numerousitems of physica and documentary evidence and, because they were not experienced with the



medica examinaions and procedures for identifying rape evidence, they needed assstance in thet regard
aswdl. Counsd argued:
In order for the presentation of a proper defense and effective assstance of counsd,
Defendant Robert Lee Townsend [should] be authorized to employ a the expense of
Coahoma County, MisSssppl a private investigaior, a serologidt, a gynecologis with
expaience in treding rgpe vidims, and a physdan with experience in obtaining rgpe
evidence [and] physcd evidence from amae accused of rgpe.
No order of denid isinduded in the derk’s papers or mentioned anywhere in the record as far asthis
Court can find; however, Townsend received no such assstance
10. InAkev. Oklahoma, 470U.S.68, 105S.Ct. 1087, 84 L.Ed.2d 53 (1985), the Supreme Court,
Odinested three factors to be utilized in determining whether adefendant is entitled to the assstance of an
expert witness to asig in the defense of his case. Richardson v. State, 767 So.2d 195, 199 (1 19)
(Miss 2000). Thosefactors are: “ 1) the private interest thet will be affected by the action of the Sate; 2)
the governmenta interest that will be affected if the ssfeguard isto be provided; and 3) the probable vaue
of the additiond or subdtitute procedurd safeguards that are sought, and the risk of an erroneous
deprivation of the affected interest if those safeguards are not provided.” | d.
11. Asthe Court recognized in Ake, the private interest & stakeisanindividud’s liberty. 470 U.S.

a 78. Bearinginmind the State sduty to ensure*“fair and accurate adjudication of crimind cases,” theonly
sgnificant interest thet the Supreme Court found for the State isitseconomic interest. 1d. a 78-79. The
trid court in the ingtant case recognized that the only crime more serious then the one levdled againgt
Townsend iswhen the defendant facesthe degth pendlty. Thetrid judge dso recognized that Townsend's

atorneys redly had no defense other than to cross-examinethe State switnesses. Becauseof this thetrid



judge granted Townsend' s counsd wide latitude on cross-examination of the Statle’ switnesses. Indeed,
thetrid judge told Townsend's counsd “you can go on forever.”

12. *“Thetrid court'sdecison on a mation for funding for consultants or invedigators for an indigent
Oefendant is reviewed for dbuse of discretion.” Grayson v. State, 806 So.2d 241, 254 (Miss. 2001)
(ating Hansen v. State, 592 So.2d 114, 125 (Miss. 1991)). The State does not have a conditutiona
obligationto provideindigent defendantswith the costsof expert ass sance upon every demand. Johnson
v. State, 476 So.2d 1195, 1202 (Miss. 1985).

113.  However, this Court doesrecognizethat expert assstance should be paid for in ceartain casesand
will address the need for support on a case-by-case basisto determine whether adefendant isprgudiced
by the denid of expert asistance to the extent that he or she is denied afair trid. 1d. In detemining
whether adefendant was denied afarr trid because of fallureto gppoint or dlow fundsfor an expert, some
of thefactorsto consder are whether and to what degree the defendant had accessto the States expearts,
whether the defendant had the opportunity to cross-examine those experts, and lack of prejudice or
incompetence of the States experts. Fisher v. City of Eupora, 587 So.2d 878, 883 (Miss. 1991).
This Court has dso congdered to what extent the State's case depends upon the State's expert, Tubbs
v. State, 402 S0.2d 830, 836 (Miss. 1981), and therisk of error inresolving theissuefor which theexpert
isrequested. Johnson v. State, 529 So0.2d 577, 592 (Miss. 1988).

14. Thetrid court did not abuseits discretion in refusing to grant Townsend' s maotion for assstance.
Astheaboveauthority makesdear, the State of Missssppi doesnot summearily grant theserequests They
must be necessary to presarvethe defendant’ sdue processguarantees. Inthecasea bar, an expert would

have been of little asssance to Townsend because the evidence againg him, irrepective of that tedtified



to by experts was overwhdming. Thisevidenceinduded, inter dia, pogtive identifications of Townsend
by hisvictim, who, immediatdy following the crime, destribed his person, hisvehide, hishome, anddl he
hed done to her. Her desription of Townsend induded, inter dia, his race and sex, his height and
complection, his daothing (recovered by police fromTownsend shome), hishardyle, and an unusud knot
onthesdeof hishead (which Townsend doeshave). Her destription of Townsend' shomeinduded, inter
dia, the unusud method of entry usad by Townsend® She then directed palice to the scene of the crime,
Townsend'shome. Shetetified & trid congstent with dl she had previoudy told police

115. Thevicim's mather tedified to the extent of the victim's injuries as she observed them.  This
description induded an account of the victim blesding heavily from her vagina and rectum, and cuts and
bruises on her face and neck. The Sheriff and medica personnd dso tedtified to these injuries as they
observed them, and phatogrgphs depicting the victim's injuries were admitted through the Sheriff's
tesimony.* The Sheriff described andidentified thoseitems saized a Townsend shomethat had beenused
inthecrime. Photographs of these items?® aswell as the items themsdves, which had been described by
the victim prior to their saizure, were introduced into evidence. The victim's mother dso tedtified thet

Townsend wasacugtomer of the storeand thet heremembered the victim fromwhen shewasabeby. The

3Shetold police that Townsend gained entry to his home by reaching through a broken pane of
glassin the door and unlocking the door. The investigation reveded that thisis the way Townsend
regularly entered his home.

“As were photographs the victim examined while attempting to identify her assailant. She
successtully identified Townsend out of a number of other photographs. We find nothing questionable
about this pre-trid identification or the victim's subsequent at-trid identification of Townsend.

®Including, inter dia a pornographic movie entitled “ Dracula, Love Never Dies;” hot ail lotion;
Townsend' s clothing and snakeskin boots; black |eather gloves, arazor type knife; bloodstained sheets,
pillow, and towel; a bloodstained mattress (that had been flipped over prior to the police search); and
an adult mae robe.



Sheiff tedtified thet hisinvestigation hed reveded that Townsend gave thevictima$l tipand a$stip from
the sde of two hamburgersand acarton of Jungle uice. Thismoney wasrecovered from thebusnessand
placed into evidence. A carton of Jungle Juice and some wrgpping paper indicdive of the type used to
wrgp hamburgers a the busness were found a Townsend's home and introduced into evidence.
116. Giventhisevidence, expert asssanceinthearessrequested by Townsend would havebeenof little
bendfit to his defense. The other evidence againgt him, irrepective of that testified to by experts was
insurmountable. Thus, any error in refusing to provide Townsend expert ass sance was harmless beyond
areasonable doubt.
17. Thisisueiswithout merit.
. WHETHER THE COURT ADMITTED ILLEGAL TESTIMONY BY

AND THROUGH ANDREW THOMPSON, SHERIFF, OVER THE

DEFENDANT’S OBJECTIONSIN VIOLATION OF THE RULES OF

EVIDENCE.

18. “Admissonof tetimony issubject only toanabuseof discretionreview.” Tatum v. Barrentine,
797 So. 2d 223, 230 (Miss. 2001) (citing Thompson Mach. Commerce Corp. v. Wallace, 687 So.
2d 149, 152 (Miss. 1997)).

19. Thedefenseobjected severd timesduring the direct examination of Sheriff Thompson, inresponse
to the Sheiff’ srecounting of Satementsmeadeto himby thevictim. - A bench conferenceensuied. Fallowing
it, the didrict attorney moved on to another subject. This Court findsno reversbleeror inthisexchange.
120. Later, defense counsd objected to the Sheriff testifying to the significance of finding a the
defendant’ shousg, inter dia, somewrappersthat oncecontained hamburgers: The Sheriff tedtified thet “the
ggnificance of this was that the suspect had been to [the grandparents business) and ordered two

hamburgers” Defense counsd objected to this testimony, unless the Sheriff was spesking frompersond



knowledge Thetrid judgesad, “I think you' regoing in animproper way about it, Counsd.” The parties
and the judge wertt into chambers, and thetrid judge ingtructed the State not to dlow the withessto make
such identifications, gating, however, thet it would be proper to say that the investigation reveded these
things Theredfter, thetrid judge offered to giveacurativeindructionto thejury. Defense counsd refused.
No reversble eror can be predicated on this ruling.

721.  ThisCourt has thoroughly reviewed the entire testimony of Sheriff Thompson and has found no
reversble error.

(1.  WHETHER THE COURT ADMITTED INTO EVIDENCE CERTAIN
ILLEGAL ITEMS AS EXHIBITS PARTICULARLY STATE'S
EXHIBITS7,19, 29,22, AND 31IN VIOLATION OF MRE 901°

22. Theexhibits submitted by counsd as possibly erroneous are asfallows exhibit 7 (Iation), exhibit
19 (samples extracted from Foger’ s mattress), exhibit 29, exhibit 22 (laundry bag; white towd ; driped
shedt), and exhibit 317

123. Missssppi Rule of Evidence 901 dedswith authentication and identification. It Sates, in pertinent
part, asfollows

(@) Generd Providon. The requirement of authentication or identification as a condition

precedent to admisshility is satisfied by evidence suffident to support a finding thet the
metter in question iswhat its proponent dams.

*Though counsd for the defendant cites to MRC 901, this Court assumes she intended to cite
to MRE 901. Thus, the discussion in this assgnment, and those that follow, focuses on that rule.

"This Court has been unable to determine what is contained in exhibits 29 and 31. They are not
listed in the clerk’ s papers or the court reporter’ s exhibit sheet, nor are they included in the exhibits sent
to this Court. Their admission was not asserted as error in Townsend' s origind direct gpped brief. In
any event, this Court concludes that because of the known overwheming evidence of Townsend's guilt,
their admission, if erroneous, was harmless beyond a reasonable doubt.
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Miss R. Evid. 901(9). The rule then ligs, by way of illugration only, examples of authentication or
identification conforming with the requirements of the rule. Two of the spedificaly provided examples
squardly gpply to the exhibitsin this case, to-wit, (b) (1) testimony of awitness with knowledge, and (b)
(4) digtinctive cheracterigics and the like

24. "Admissonor suppression of evidence is within the discretion of the trid judge and will not be
reversed absent an abuse of that discretion.” Sumrall v. Miss. Power Co., 693 So.2d 359, 365
(Miss.1997). "For a case to be reversad on the admisson or excluson of evidence, it must result in
prgudice and harm or adversdly affect a subgtantia right of a party.” Terrain Enters., Inc. v.
Mockbee, 654 S0.2d 1122, 1131 (Miss. 1995).

125. Theexhibitsmentioned werenot eroneoudy admitted asthey wereintroduced following sufficent
foundaiond tesimony by both the Sheriff and the victim. Thus no ause of discretion occurred.
Moreover, no subgantid right of Townsend was adversdy afected by the admission of this evidence.
126. Thisassgnment iswithout merit.

IV.  WHETHER THE COURT ADMITTED INTO EVIDENCE CERTAIN
ILLEGAL TESTIMONY CONCERNING STATE'SEXHIBIT #1 AND
STATE'SEXHIBIT #3IN VIOLATION OF MRE 901

V. WHETHER THE COURT ADMITTED INTO EVIDENCE CERTAIN
ILLEGAL ITEMSASEXHIBITSPARTICULARLY STATE' SEXHIBIT
#1 AND STATE'SEXHIBIT #3IN VIOLATION OF MRE 901.

127. Saesexhibit onewasthe vicim's sexud assault kit. Exhibit three was the defendant’ s sexud
asault kit. Theseexhibitsestablished thet the victim hed been rgped by someonewith the sameblood type
as the defendant. The defense objected to the introduction of both these exhibits on chain of custody
grounds  The defense dso objected because when Townsend's sexud assault kit was opened a trid, it

contained underwear that was not identified asbang inthe bag a thetimethe kit was sedled a the hospitd.
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28.  After hearing argumentson the objections thetrid judge overruled them and admitted both sexud
assault kitsinto evidence, with the exception of the underwear, which he exduded and indructed the jury
to disregard.

129. Itiswdl sdtled thet when thetrid judge sustains an objection to testimony and directsthejury to

disregardit, prejudicid error does not result. Wetz v. State, 503 So.2d 803, 810 (Miss. 1987); Mayv.
State, 460 So.2d 778, 783 (Miss. 1984); Shelby v. State, 402 So.2d 338, 340 (Miss. 1981).

“Admisson or suppresson of evidence iswithin the discretion of the trid judge and will not be reversed

absent an abuse of that discretion.” Sumrall, 693 So.2d at 365.
130.  ThisCourt findsno reversble eror in theserulings.

VI. THE STATE SUBMITS THAT WHILE DEFENSE COUNSEL HAS
COMPLIED WITH THIS COURT’'S HOLDING IN TURNER V.
STATE, THEISSUEONAPPEAL ISWHETHERTHE PROCEDUREIN
TURNERMEETSMINIMUM CONSTITUTIONAL REQUIREMENTS

31. TheTurner v. State, 818 So. 2d 1186, 1189 (Miss. 2002), requirements are that gppellate

counsd mud;

(1) determine thet the defendant is *unlikdy to prevail on goped.” Smith v. Robbins,
528 U.S. 259, 279, 120 S. Ct. 746, 761

(2 fileabrief indicating “that he scoured the record thoroughly.” Hughes v. Booker,
220 F. 3d 346, 351 (5th Cir. 2000), and “referring to anything in the record that might
arquably support the gpped.” Andersv. California, 386 U.S. 738, 744, 87 S.Ct.
1396, 1400, and

(3) avisethedient of hisright tofileapro sesupplementd brief. Peoplev. Wende, 158
Cd. Rptr. 839, 600 P. 2d 1071, 1073.

After these three seps have been taken that the gppdlate court must then “make its own independent

review of therecord.” 1d.
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1832. TheSaeprevioudy askedthisCourttorevigtthisissueinEvansv. State, 813 So.2d 724 (Miss.
2002). This Court in Evans refrained from addressing this issue based on the premise that both briefs
submitted dedared that the goped waswithout merit, and thefact that no pro sebrief wasfiled dleging any
other error. 1d. a 728. Thefactsarelikewisein the present case. Additiondly, in Evans, jus asinthe
case sub judice, neither the gppdlant’s counsd nor the gppdlant addressad the State' s suggedtions to
modfy Turner. 1d. Evans was handed down by this Court on April 11, 2002. 1d. Under these
drcumdances, this Court will not revigt thisissue a thistime:

CONCLUSON

133.  After athorough review of the record, this Court has found nothing to support an
aoped. Thus for the foregoing reasons, we affirm the verdict and sentence bdow and refrain from

extending the Turner requirements.

134. COUNT I: CONVICTION OF KIDNAPPING AND SENTENCE OF THIRTY (30)
YEARSIN THE CUSTODY OF THE MISSSSPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED. COUNT II: CONVICTION OF CAPITAL RAPE AND SENTENCE OF LIFE
IMPRISONMENT IN THE CUSTODY OF THE MISSSSPPI DEPARTMENT OF
CORRECTIONS, WITHOUT PAROLE, AFFIRMED. COUNT I11: CONVICTION OF
SEXUAL BATTERY AND SENTENCE OF THIRTY (30) YEARSIN THE CUSTODY OF THE
MISSISSPPI DEPARTMENT OF CORRECTIONS WITHOUT PAROLE, AFFIRMED.
SENTENCE IN COUNT Il SHALL RUN CONSECUTIVELY WITH THE SENTENCE IN
COUNT I. SENTENCE IN COUNT Il SHALL RUN CONSECUTIVELY WITH THE
SENTENCE IN COUNT II.

PITTMAN,C.J,McRAEANDSMITH,P.JJ., WALLER,COBB,EASLEY,CARLSON
AND GRAVES, JJ., CONCUR.
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